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MAMATA GOES ON STIR AFTER CBI MOVE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The State-Centre crisis related to the chit fund scam investigation by the CBI took a sharp turn
around 7 p.m. when CBI officials reached the residence of the Police Commissioner in south
Kolkata. They tried to enter the residence to question him.

The Shakespeare Sarani police station, half-a-km from the police chief’s house, was
immediately informed. Officials from the station reached Mr. Kumar’s house and stopped the
CBI officials from entering it. The Kolkata police told the CBI officers that they needed to
approach the station for permission. When the CBI officials went there, they were bundled into a
police vehicle. The police and CBI officials engaged in a fist fight as the latter were pushed into
the vehicle.

Meanwhile, the city streets under South Division of KP were shut down and the Chief Minister,
who reached the police commissioner’s residence by 7.30 p.m., convened a high-level meeting
of the Ministers, government officials and her advisers. The incident is described as
“unprecedented” in the history of the Kolkata police.

Within minutes of Ms. Banerjee’s announcement to go on a dharna, a stage was erected for her
and her colleagues. The area falls under the Metro Channel Control Post, Hare Street Police
station, and a police official said “as far as indications go, she may continue with her protest.”

Ms. Banerjee also said that “a makeshift room will be constructed by the dharna mancha” for her
to do daily meetings. “I will not be able to attend Monday’s [State] Budget presentation in the
Assembly but will do the necessary meeting in the makeshift room,” Ms. Banerjee said.

The atmosphere was electric as hundreds of supporters of the Trinamool Congress reached the
area late on Sunday night. They were shouting slogans against the Prime Minister: ‘Modi Hatao,
Desh Bachao.’

The entire Trinamool Cabinet and all senior State government officials reached the dharna
mancha by 10 p.m. Ms. Banerjee confirmed that Samajwadi Party leader Akhilesh Yadav, Delhi
Chief Minister Arvind Kejriwal and Congress veteran Ahmed Patel called her and expressed
solidarity.
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LEGITIMACY OF THE BASIC STRUCTURE
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

It has now been more than 45 years since the Supreme Court ruled in Kesavananda Bharati v.
State of Kerala that Parliament’s power to amend the Constitution was not unlimited, that the
Constitution’s basic structure was infrangible. But as entrenched as this doctrine might now be, it
remains, to some, a source of endless antipathy. There have already been grumblings over the
rule’s legitimacy in certain quarters in response to challenges made to the recently introduced
103rd Constitutional Amendment, which provides for reservations based on economic criteria in
government jobs and education.

The common criticism is that the doctrine has no basis in the Constitution’s language. The
phrase “basic structure”, it’s argued, finds no mention anywhere in the Constitution. What’s
more, beyond its textual illegitimacy, its detractors also believe the doctrine accords the judiciary
a power to impose its philosophy over a democratically formed government, resulting in
something akin to what Union Minister Arun Jaitley once termed as a “tyranny of the unelected”.

Unquestionably, some of this censure is a result of the Supreme Court’s occasionally muddled
interpretation of what the Constitution’s basic structure might be. But to reject the doctrine
altogether because the judiciary sometimes botches its use is to throw the baby out with the
bathwater. For not only is the basic structure canon legally legitimate, in that it is deeply rooted
in the Constitution’s text and history, but it also possesses substantial moral value, in that it
strengthens democracy by limiting the power of a majoritarian government to undermine the
Constitution’s central ideals.

Ever since the Constitution was first amended in 1951, the true extent of Parliament’s power to
amend the document has been acutely contested. But the dangers inherent in granting
untrammelled power to the legislature were perhaps best brought out in a lecture delivered by a
German professor, Dietrich Conrad. His talk “Implied Limitations of the Amending Power”,
delivered in February 1965 to the law department of the Banaras Hindu University, came at an
especially fraught time. Only months earlier Parliament had introduced the contentious 17th
Constitutional Amendment. Through this, among other things, a number of land reform
legislations had been placed into the Constitution’s Ninth Schedule. This meant that those laws,
even when discriminatory, were immunised from challenge.

But it wasn’t the merit of the amendment that troubled Conrad. He was concerned with the
suggestion that Parliament’s power to alter the Constitution was plenary. Influenced by the
theoretical scholarship of the jurist Carl Schmitt, Conrad believed that even if a legislature were
bestowed with the widest of powers to amend the Constitution, its authority was always subject
to a set of inherent constraints. Parliament, he contended, was, after all, a creature of the
Constitution. It could not, therefore, make changes that had the effect of overthrowing or
obliterating the Constitution itself.

As A.G. Noorani has pointed out, Conrad was affected by his own country’s history. In Germany,
the virulent end brought to the Weimar Republic by Nazism had meant that when the country
adopted its Basic Law in 1949, it quite explicitly placed checks on the legislature’s powers. This
included a bar on lawmakers from amending those provisions of the Basic Law that concerned
the country’s federal structure, that made human rights inviolable and that established
constitutional principles such as the state’s democratic and social order.
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In his lecture, Conrad said India hadn’t yet been confronted with any extreme constitutional
amendment. But jurists, he warned, ought to be mindful of the potential consequences inherent
in granting Parliament boundless power to change the Constitution. How might we react, he
wondered, if the legislature were to amend Article 1, for example, by dividing India into two.
“Could a constitutional amendment,” he asked, “abolish Article 21,” removing the guarantee of a
right to life? Or could Parliament use its power “to abolish the Constitution and reintroduce… the
rule of a Moghul emperor or of the Crown of England?”

Although it was delivered to a limited audience, M.K. Nambyar, who was to soon lead arguments
in the Supreme Court against the 17th amendment in Golaknath’s case, was alerted to Conrad’s
urgings. Devoid of any direct precedent from other Commonwealth nations, where an
amendment had been subject to the rigours of judicial review, Nambyar thought the German
experience carried with it a set of important lessons. Were Parliament’s powers considered
infinite, he argued, the parliamentary executive can be removed, fundamental rights can be
abrogated, and, in effect, what is a sovereign democratic republic can be converted into a
totalitarian regime.

The court, in Golaknath, didn’t’ quite feel the need to go this far. But, ultimately, just four years
later, in Kesavananda Bharati, it was this formulation that shaped Justice H.R. Khanna’s
legendary, controlling opinion. While the judge conceded that it wasn’t possible to subscribe to
everything in Conrad’s arguments, this much, he said, was true: “Any amending body organized
within the statutory scheme, howsoever verbally unlimited its power, cannot by its very structure
change the fundamental pillars supporting its Constitutional authority.” Yet, the limitation, wrote
Justice Khanna, wasn’t as much implicit from a reading of the Constitution as a whole as it was
evident from the very meaning of the word “amendment”. According to him, what could emerge
out of an amendment was only an altered form of the existing Constitution and not an altogether
new and radical Constitution.

This interpretation, as Sudhir Krishnaswamy has shown, in some depth, in his book, Democracy
and Constitutionalism in India, is compelling for at least two reasons. First, it represents a careful
reading of the text of Article 368, and, second, it delivers an attractive understanding of the
moral principles that anchor the Constitution. Article 368 grants Parliament the power to amend
the Constitution, making it clear that on the exercise of that power “the Constitution shall stand
amended”. Therefore, if what has to remain after an amendment is “the Constitution”, naturally a
change made under Article 368 cannot create a new constitution. Such a construal is also
supported by the literal meaning of the word “amendment”, which is defined as “a minor change
or addition designed to improve a text”. Hence, for an amendment to be valid, the constitution
that remains standing after such a change must be the Constitution of India; it must continue to
possess, in its essence, those features that were foundational to it even at its conception.

Now, consider Conrad’s extreme example: were an amendment to be introduced relinquishing
control over India to a foreign power, would it not result in the creation of a constitution that is no
longer the Constitution of India? Would not such an amendment strike at the root of the
Constitution’s Preamble, which, in its original form, established India as a sovereign democratic
republic? On any reasonable analysis it ought to, therefore, be clear that the basic structure
doctrine is not only grounded in the Constitution’s text and history, but that it also performs an
important democratic role in ensuring that majoritarian governments do not destroy the
Constitution’s essential character.

We must remember that constitutions are not like ordinary laws. Interpreting one is always likely
to be an exercise fraught with controversy. But such is the nature of our political design that the
court, as an independent body, is tasked with the role of acting as the Constitution’s final
interpreter, with a view to translating, as Justice Robert H. Jackson of the U.S. Supreme Court
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once wrote, abstract principles into “concrete constitutional commands”. It may well be the case
that the basic structure doctrine is derived from the abstract. But that scarcely means it doesn’t
exist within the Constitution.

Suhrith Parthasarathy is an advocate practising at the Madras High Court.
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A NATIONAL REGISTER OF EXCLUSION
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

By requiring long-term residents of Assam to prove their citizenship by negotiating a thicket
made up of bewildering and opaque rules and an uncaring bureaucracy, the Indian state has for
the past two decades unleashed an unrelenting nightmare of wanton injustice on a massive
swathe of its most vulnerable people.

The official presumption that they are foreigners has reduced several million of these highly
impoverished, mostly rural, powerless and poorly lettered residents to a situation of
helplessness and penury. It has also caused them abiding anxiety and uncertainty about their
futures. They are required to persuade a variety of usually hostile officials that they are citizens,
based on vintage documents which even urban, educated, middle-class citizens would find hard
to muster. And even when one set of officials is finally satisfied, another set can question them.
And sometimes the same official is free again to send them a notice, starting the frightening
cycle afresh.

On February 2 and 3, I was in Guwahati listening to heart-breaking accounts from 53 people
from 13 districts of Assam. This was as part of a people’s tribunal on the National Register of
Citizens (NRC), along with Justice Venkate Gopala Gowda, Colin Gonsalves, Monirul Hussain
and Sanjoy Hazarika. What emerged were numbing stories of unyielding official bias and
arbitrariness, of the denial of elementary “due process” and, above all, the complete absence of
public compassion. Even old men frequently broke down as they spoke of all that they had
endured.

It emerged that the names of many persons were dropped from the draft NRC only because of
minor differences in the spelling of Bengali names in English in different documents. We
encountered several instances where the variation of a single letter, for example between Omar
and Onar, was enough to rule that a person is a foreigner. Likewise, the rural unlettered are
typically vague about their dates of birth. A person could be excluded from citizenship if she told
the tribunal that she was 40 when her documents recorded her to be 42.

Women are especially in danger of exclusion from the citizenship register. Typically, they have
no birth certificates, are not sent to school, and are married before they become adults.
Therefore, by the time their names first appear in voters’ lists, these are in the villages where
they live after marriage, which are different from those of their parents. They are told that they
have no documents to prove that they are indeed the children of the people they claim are their
parents. There were cases of being excluded from citizenship on this ground alone.

Impoverished migrant workers often travel to other districts of Assam in search of work, as
construction workers, road-builders and coal-miners. In the districts to which they migrate, the
local police frequently record their names as illegal immigrants from Bangladesh. The police
then mark them out as illegal immigrants. They receive notices from foreigners’ tribunals located
in districts where they might have worked years earlier, far away from their home districtsthey
have to travel to for every hearing, adding further to their costs.

The NRC is not the only institution through which the state challenges them to prove their
citizenship. A second process began in the mid-1990s when the then Chief Election
Commissioner T.N. Seshan, as a one-time measure, directed officials to identify “doubtful
voters” by marking a “D” against their names on the voters’ list. This would temporarily bar them
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from voting or standing for elections, until an inquiry was completed.

But this temporary measure became permanent. The power was vested permanently with junior
officials who could doubt the citizenship of any person at any time without assigning any reason.
Those with the dreaded “D” beside their names had no recourse for appeal under the rules, with
years passing without any inquiry. The “D” also debarred them from being included in the draft
NRC.

A third process empowers the Assam Police to identify anyone it suspects to be a ‘foreigner’.
Again, all that the police claim in most cases is that the person was unable to show them
documents establishing his or her citizenship. People consistently deny that the police even
asked them from documents. Why would they not show them these, when they all know the
dangers of not allaying the suspicions of the police?

All cases referred by the police are heard by Foreigners’ Tribunals (FTs). Earlier, retired judges
were appointed to these tribunals. The Bharatiya Janata Party government has appointed many
lawyers (often members of the ruling party or the Rashtriya Swayamsevak Sangh) who have
never been judges. There are now FTs in which not a single person has been declared an
Indian citizen over several months. Many allege that both the police and presiding officers in FTs
work to fulfil informal targets to declare people foreigners.

Even if a person finds her name in the NRC, the police can still refer her case to an FT; an
election official can even deem her to be a “D”-voter. Article 20 of the Constitution includes as a
fundamental right that “no person shall be prosecuted and punished for the same offence more
than once”. But this principle has been waived for FTs. We found that even after an FT had
confirmed a person to be an Indian citizen, another FT and often the same FT can again issue
notice to the same person to prove her legitimate citizenship once more. A person is never be
allowed to feel secure that the state has finally accepted that she is an Indian citizen.

In this way, the sword permanently hangs low over their heads. Who will be challenged before
which institution to prove that they are Indian citizens? Will they or their loved ones be stripped
of their citizenship rights, and by processes that are opaque, unreasonable and discriminatory?

No person in any one of the testimonies that we heard was given legal aid by the state, which is
bound to deploy lawyers paid by the state to fight their cases in the FTs and higher courts.
People instead spoke of panic spending, of enormous amounts of money to pay lawyers, as well
as for costs of travel of witnesses who they bring with them to testify in their favour. For this,
they have had to sell all their assets or borrow from private moneylenders. The large majority of
them are poorly educated and very impoverished, doing low-paid work such as drawing
rickshaws, or working as domestic work or farm labour.

With the entire burden of proving citizenship on their shoulders and the arbitrary and opaque
multiple forums to which they are summoned, people deprived of both education and resources
are caught in a Kafkaesque bureaucratic maze from which they find it hard to emerge.

Trapped at the crossroads of history, their destinies depend on institutions that treat them with
undisguised hostility and bias. There are indeed few parallels anywhere in the world of the state
itself producing statelessness on the scale and in the manner that it is doing in Assam.

Harsh Mander is a human rights worker, writer and teacher
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A WORRYING APPROACH
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

With West Bengal, Telangana, Delhi and Odisha not joining Ayushman Bharat, the question
arises whether the scheme is hurting the idea of cooperative federalism. The Seventh Schedule
of the Constitution makes States responsible for hospital services. The States have their own
schemes to provide financial risk protection to those seeking medical relief. Based on the
ongoing centrally sponsored scheme, the Rashtriya Swasthya Bima Yojana, the Central
government launched an improved version in 2018 called the National Health Protection
Scheme (NHPS) for a sum assured of 5 lakh per family per year.

The insistence to prefix Ayushman Bharat to existing State names and the despatch of a
personalised letter to 7.5 crore families with only the Prime Minister’s photograph were seen as
attempts to attribute the entire credit to the current administration, though State governments are
equal partners — funding 40% of the scheme, bearing the responsibility of its implementation
and covering double the number of beneficiaries.

Given that the Central government transfers funds to States through the Finance Commission,
Central Sector Schemes and the Centrally Sponsored Schemes, it is expected of the National
Health Agency (NHA) to build an institutional architecture, standardise procedures, costs and
access all data for effective monitoring. This is important as it is accountable to Parliament and
the Comptroller and Auditor General for the proper utilisation of allocated funds. But such
standardisation can stifle innovation and entail costly structures that may not accommodate local
conditions, preferences, and cost-effective solutions. Instead, when funds are provided, subject
to achieving certain goals, States have scope to innovate, model the design to fit their context,
resource base, epidemiological status, level of development, take total ownership and be
accountable for outcomes.

The NHA’s approach does not appear to be built on consensus. Its model consists of
outsourcing the vital functions of pricing services, pre-authorisations, scrutiny of bills, grievance
redressal, and fraud detection to private companies and third-party administrators. This may
increase administrative costs from the current 6% to 30%, as seen in the Medicare scheme of
the U.S.

Besides, the policy of providing fiscal incentives to the private sector to establish hospitals in
deficit areas without insulating government-owned facilities or the small and marginal hospitals
that together provide 95% of hospital care will tighten the grip of corporates on secondary and
tertiary markets. This will result in cost escalations — more so because of the rapid
consolidation and aggregation of tertiary hospitals by foreign financial conglomerates and private
equity funding agencies, impacting prices, access to tertiary care and the very sustainability of
the NHPS.

The writer is a former Union Secretary at the Ministry of Health, Government of India, and author
of ‘Do We Care? India’s Health System’

Pakistan’s identity crisis, going back to the debates since its creation, remains unresolved
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POLITICAL ADS ON FACEBOOK TO CARRY LABELS
OFFERING INFORMATION ON ADVERTISER

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

In this photo taken on May 16, 2018, a figurine carrying the logo of social network Facebook is
viewed in Paris.   | Photo Credit: AFP

Facebook on Thursday said political advertisements on its platform will carry a ‘disclaimer’
offering details about those responsible for running the ad as the social media giant looks to
bring transparency into political ads ahead of elections in India.

“Starting today (Thursday), people will begin to see political ads with ‘Published by’ or ‘Paid for
by’ disclaimers specified by advertisers. This will give people more information about who is
responsible for the ads they see,” Shivnath Thukral, Public Policy Director, India and South Asia
at Facebook said.

People will also be able to access a ‘searchable ad library’ to find out more about ads related to
politics, including range of impressions, spends and demographics of who viewed the ad.

This month, Facebook will also start showing the primary country location of the people who
manage pages running or paying for political ads in India.

The social media giant said the enforcement of the new features and the political ads policy
begins February 21, and from then only advertisers who have completed authorisations and
made stipulated disclosures will be allowed to run political ads in India.

With ensuing general elections, the Indian government had warned social media platforms of
strong action if any attempt was made to influence the country’s electoral process through
undesirable means.

The Government is also proposing to amend IT rules, wherein social media, online platforms
and messaging apps will be made more accountable and be mandated to deploy tools to identify
and curb unlawful content as well as follow stricter due diligence practices.

Over the last few months, social media players like Facebook, Twitter, and Google have
promised to infuse more transparency into political advertisements on their platform, and have
since announced a slew of measures as part of election integrity efforts.

Facebook — which has over 200 million users in India — said it is committed to create a new
standard of transparency and authenticity for political advertising on its platform and Instagram.

The social media giant is also making big changes to ads that reference political figures, political
parties, elections and ads that advocate for or against legislation, ahead of polls.

“We first announced these plans back in December last year, when advertisers were able to
begin authorisations on mobile, verifying their identity and location to run political ads,” Mr.
Thukral said and added that latest measures announced Thursday marks the next phase of the
ongoing ad transparency efforts.
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Political ads on Facebook will carry a ‘Published by’ or ‘Paid for by’ disclaimer provided by
advertisers at the top of the ad. For the disclaimer, authorised advertisers can either name
themselves, a page they run or another organisation as the entity behind the ad.

If they name another organisation, Facebook also require additional credentials such as phone
number, email and website or a Media Certification & Monitoring Committee Certificate, to
ensure that the entity cited is authentic.

Once a person clicks on the disclaimer, they will be taken to a searchable Ad Library offering
details like ad’s creative, start and end date, and performance data including range of
impressions, range of spend, and information about who viewed the ad like age, gender and
location across India.

The Ad Library archives political ads for up to seven years and is available to anyone,
irrespective of whether they are logged into Facebook or not, at facebook.com/ads/archive. In
March, India will also have its own Ad Library Report, which helps more easily view insights
about the ads in the library, Facebook said.

Facebook will remove political ads running without a disclaimer in News Feed and will place
them in the Ads Library.

Facebook also said that in coming weeks, people who manage pages with a large audience in
India will need to secure their account with two-factor authentication and confirm their primary
country location to be able to continue to post to their pages.

The move, said Facebook, would make it harder for people to administer a page in India using a
fake or compromised account.

Facebook has planned to integrate chats within WhatsApp, Messenger and Instagram
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CABINET APPROVES MOU BETWEEN INDIA AND
ELECTION MANAGEMENT BODIES OF NAMIBIA AND
PANAMA

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Cabinet

Cabinet approves MoU between India and Election
Management Bodies of Namibia and Panama

Posted On: 06 FEB 2019 9:54PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Narendra Modi has approved the proposal for an
MoU between India and the the Electoral Commission of Namibia (ECN) and with Electoral
Tribunal of Panama (ETP) on cooperation in the field of electoral management and
administration.

Salient features:

This MoU contains standard articles/clauses which broadly express promotion of cooperation in
the field of electoral management and administration including promotion of exchange of
knowledge and experience in the field of organizational and technical development of electoral
process; support in exchanging information, institutional strengthening and capacity building,
training of personnel, holding regular consultations etc.

Impact:         

 The MOU would promote bilateral cooperation, aimed at building technical assistance/ capacity
support for the Electoral Commission of Namibia (ECN) and with Electoral Tribunal of Panama
(ETP). It envisages cooperation in the field of electoral management and administration and
providing a leg-up to it in conducting elections in their respective countries. This would also result
in bolstering India's international relations.

Background:

The Election Commission (EC) has been participating in promoting cooperation in the field
ofelection matters and electoral processes across the world with certain foreign countries and
agenciesby adopting the mode of Memorandum of Understanding (MoU) signed by the
concerned parties. TheElection Commission is a constitutional body which conducts the largest
electoral exercise in the world. It isthe responsibility of the EC to organise free and fair election in
the country of about85 crore voters with diverse socio-political and economic backgrounds. The
success of democracy in Indiahas attracted the attention of almost every political system around
the world.         

 In its pursuit of excellence, the Election Commission has been receiving various proposalsfrom
foreign electoral bodies for developing bilateral relations in the field of election and matters
connected therewith. The Election Commission has forwarded proposals to the Ministry of Law
andJustice, Legislative Department relating to signing of Memorandum of Understanding (MoU)
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the Electoral Commission of Namibia (ECN) and with Electoral Tribunal of Panama(ETP)
oncooperation in the field of electoral management and administration.

******

AKT/SNC/SH

(Release ID: 1563002) Visitor Counter : 341

Read this release in: Urdu , Marathi , Assamese , Gujarati , Tamil , Kannada , Malayalam
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OUT OF MY MIND: POWER OF CENTRE AGAINST THAT
OF STATES
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

© 2019 The Indian Express Ltd.
All Rights Reserved

Meghnad Desai loves to cook, watch and write about old Bollywood movies and shuttles
between London, Delhi and Goa. He pursues controversies on economics, history and anything
else which catches his attention. He is also a British parliamentarian sitting in the House of
Lords. He has written over 25 books, over 200 articles in learned journals and hundreds of
newspaper columns in UK and India.

If there is one matter on which there is almost universal agreement in Indian politics, it is the
Constitution. It is one of the longest in the world and has been amended practically continually
since the day after it was promulgated. There have been frequent debates about changing it
fundamentally, most recently during the Atal Bihari Vajpayee era. There is also a frequent cry,
as it happened last week of ‘Constitution in Danger’.

The issue is the power of the Centre against that of the states, or the nature of federalism. Few
people remember that as late as July 1946, the proposed Constitution of India (undivided) was
going to be a Confederate one with powerful Provinces whose elected heads were called Prime
Ministers and a weak Centre with Defence, Foreign Affairs and Currency among its subjects.
The Government of India Act 1935 was the basis for the 1946 elections which created the
Legislative Assembly which became the Constituent Assembly.

Partition changed everything. Instead of a Union of powerful Provinces and weak Centre, the
Constituent Assembly chose a strong Centre with states whose boundaries could be altered by
the Centre. There was an implicit assumption that the Congress will rule at the Centre and all
the states forever, which would allow Centre-state disputes to be settled at party level. That
lasted till 1967, though the arbitrary dismissal of the first Communist government of Kerala
showed that even Jawaharlal Nehru’s commitment to democracy had limits. It got worse and the
Centre misused the President’s Rule powers shamelessly, not to mention the Emergency.

It was as the Congress began to lose its monopoly of power that federalism blossomed. States
became powerful. Tamil Nadu became practically autonomous after 1967 when the Congress
was thrown out and then no outside party ever came to power. West Bengal asserted its
independence when Jyoti Basu ruled supreme.

States’ demand for revenue sharing was accommodated by successive Finance Commissions,
but on political matters the power equation between the Centre and states alters with
personalities. There is no redress except via the Supreme Court. When the Centre was weak
during 1988-1998, the Supreme Court gathered lot of power to itself and became autonomous,
as its system of Collegium shows. It has not given up that power despite a Constitutional
amendment to establish a National Judicial Appointments Commission. Here the
disproportionate weakness of the principal opposition party has helped the court. Lately, the
fissures within the topmost judges and the cavalier attempts to impeach the Chief Justice of
India have done no one any good. The system may not be broke but it is not working as
expected.
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The most recent fracas, between the West Bengal CM and CBI, has shown once again that it is
not rules of established practice that govern Centre-state relations. Luckily, the Centre showed
restraint and did not slam President’s Rule as in the old Congress days, but the fact remains that
the balance between the Centre and states is not as was assumed in 1949. States are
developing tariff barriers when it comes to jobs and reservations wanting to favour their ‘native
sons of the soil’, as the most recent example of Madhya Pradesh shows. This will only grow as
the NRC issue in Assam demonstrates.

The glue of the Constitution is drying up.
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CITIZENSHIP ON BASIS OF RELIGION
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

Ministry of Home Affairs

Citizenship on Basis of Religion

Posted On: 13 FEB 2019 5:10PM by PIB Delhi

“Citizenship” is listed at serial no. 17 in List 1-Union List in the Seventh Schedule of Constitution
of India. Concerned stake-holders i.e, Ministry of Law and Justice, Ministry of Overseas Indian
Affairs and security agencies were consulted before introducing The Citizenship Amendment
Bill, 2016 in Parliament. The Bill was referred to a Joint Committee of the Parliament which
consulted various stakeholders including North Eastern States while examining the Bill.

The Bill is not state-specific. It is applicable to all States and Union Territories. The objective of
the Citizenship (Amendment) Bill, 2019 is to facilitate acquisition of Indian Citizenship by
migrants belonging to the six specified communities i.e. Hindu, Sikh, Buddhist, Jain, Parsi and
Christian from Afghanistan, Pakistan and Bangladesh, who have taken shelter in India due to
persecution on grounds of religion or fear of such persecution in their countries and have
entered into India on or before 31.12.2014.

This was stated by the Minister of State for Home Affairs, Shri Kiren Rijiju in a written reply to
question in the Rajya Sabha today.

****  

BBB/PK/AK
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STATES ALLOCATION: PANEL STICKS TO 2011
CENSUS

Relevant for: Indian Polity | Topic: Finance Commission

Balancing act:Finance panel will ensure that efficiency and performance are not penalised, says
N.K.Singh.R.V. moorthy  

The 15th Finance Commission will not alter its approach on solely using the 2011 Census for
population figures in its calculations for allocations to States, Chairman N.K. Singh said in an
interview.

However, he added that other measures would be included that would ensure that States that
have performed well by controlling population growth would not be penalised.

“The final decision is that, as far as we are concerned, the Commission is a recipient of the
Terms of Reference (ToR),” Mr. Singh said. “It is not the creator of the Terms. Having received
the Presidential Order, we are obligated by the Constitution to act on the basis of the
Presidential Order. It is very clear that wherever population has to be used as a criterion, that
population should be what is in the Census of 2011.”

“The ToR also do say [we are] to look at incentives for States that have achieved success in
terms of replacement rates and better demographic management,” Mr. Singh added. “So we will
be looking at that. The intention of the Commission is to try and see that in no way is efficiency
and performance penalised, so we will try to see what kind of a balance we are able to come up
with.”

The panel will be visiting Telangana on Monday, which would take the total number of States so
far visited to 19. After Telangana, the Commission is scheduled to visit Rajasthan. “It is a race
against time,” Mr. Singh said.

“There is an order from the President that by November 1 our report is expected. We will try to
conform to that deadline to the extent possible. The point is that flexibility is very limited in the
sense that our report will be an overarching factor for the first regular Budget of the new
government, that is, the Budget presented in 2020.”

He said that the recommendations of the Commission, especially to do with the quantum of
devolution to the States, will have a bearing on not only the Central Budget but also those
presented by the States for the year 2020-21.

States’ finances weaker

In general, State finances are in a weaker position than the Centre’s, but we need not be in a
celebratory mood regarding the Centre’s finances either. he said. Perhaps for very good
reasons, they have kicked the can on the fiscal deficit and debt targets down the road.

The Chairman, however, said the Commission had not yet finalised whether it would be altering
the previous Commission’s recommendation that 42% of the Centre’s tax revenue be shared
with the States.
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THE LOWDOWN ON NATIONAL SECURITY ACT
Relevant for: Indian Polity | Topic: Indian Constitution - Amendments, Schedules, and Important Articles

On February 8, the Congress-led government in Madhya Pradesh invoked the National Security
Act (NSA) against three men accused of killing a cow near Kharkhali village. This and a spate of
recent cases, in which different State governments have invoked the stringent provisions of the
NSA to detain citizens for questionable offences, have brought the focus back on the potential
abuse of the controversial law. Put simply, the NSA empowers the Centre or a State government
to detain a person to prevent him from acting in any manner prejudicial to national security. The
government can also detain a person to prevent him from disrupting public order or for
maintenance of supplies and services essential to the community. The maximum period for
which one may be detained is 12 months. But the term can be extended if the government finds
fresh evidence.

Preventive detention laws in India date back to early days of the colonial era when the Bengal
Regulation III of 1818 was enacted to empower the government to arrest anyone for defence or
maintenance of public order without giving the person recourse to judicial proceedings. A
century later, the British government enacted the Rowlatt Acts of 1919 that allowed confinement
of a suspect without trial. Post-independence India got its first preventive detention rule when
the government of Prime Minister Jawaharlal Nehru enacted the Preventive Detention Act of
1950. The NSA is a close iteration of the 1950 Act. After the Preventive Detention Act expired on
December 31, 1969, the then Prime Minister, Indira Gandhi, brought in the controversial
Maintenance of Internal Security Act (MISA) in 1971 giving similar powers to the government.
Though the MISA was repealed in 1977 after the Janata Party came to power, the successive
government, led by Mrs. Gandhi, brought in the NSA.

In the normal course, if a person is arrested, he or she is guaranteed certain basic rights. These
include the right to be informed of the reason for the arrest. Section 50 of the Criminal Procedure
Code (Cr.PC) mandates that the person arrested has to be informed of the grounds of arrest,
and the right to bail. Sections 56 and 76 of the Cr. PC also provides that a person has to be
produced before a court within 24 hours of arrest. Additionally, Article 22(1) of the Constitution
says an arrested person cannot be denied the right to consult, and to be defended by, a legal
practitioner of his choice. But none of these rights are available to a person detained under the
NSA. A person could be kept in the dark about the reasons for his arrest for up to five days, and
in exceptional circumstances not later than 10 days. Even when providing the grounds for arrest,
the government can withhold information which it considers to be against public interest to
disclose. The arrested person is also not entitled to the aid of any legal practitioner in any matter
connected with the proceedings before an advisory board, which is constituted by the
government for dealing with NSA cases.

The National Crime Records Bureau (NCRB), which collects and analyses crime data in the
country, does not include cases under the NSA in its data as no FIRs are registered. Hence, no
figures are available for the exact number of detentions under the NSA. In January, the BJP
government in Uttar Pradesh arrested three persons under the NSA in connection with an
alleged cow-slaughter incident in Bulandshahr. In December last year, a Manipur journalist, who
had posted an alleged offensive Facebook post on the Chief Minister, was detained for 12
months under the NSA. Experts say these cases point to the fact that governments sometimes
use it as an extra-judicial power. It is time to reconsider the law, they argue, because in four
decades of its existence, the NSA has been in the news for all the wrong reasons.

Soibam Rocky Singh
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PRESIDENT PROMULGATES FOUR ORDINANCES
Relevant for: Indian Polity | Topic: The President and the Vice-President of India

Ministry Of Law & Justice

President promulgates four Ordinances

Posted On: 21 FEB 2019 4:00PM by PIB Delhi

The President of India on the 21st February, 2019 has promulgated the following four
Ordinances, namely:––

1. The Muslim Women (Protection of Rights on Marriage) Second Ordinance, 2019 (Ord. 4 of
2019).

2. The Indian Medical Council (Amendment) Second Ordinance, 2019 (Ord. 5 of 2019).

3. The Companies (Amendment) Second Ordinance, 2019 (Ord. 6 of 2019).

4. The Banning of Unregulated Deposit Schemes Ordinance, 2019 (Ord. 7 of 2019).

 

The Muslim Women (Protection of Rights on Marriage) Second Ordinance, 2019 has been
promulgated to give continued effect to the provisions brought in by the Muslim Women
(Protection of Rights on Marriage) Ordinance, 2019. This Ordinance, inter alia, declares the
practice of triple talaq to be void and illegal and also to make it an offence punishable with
imprisonment up to three years and fine.

 

The Ordinance will protect the rights of married Muslim women and deter the practice of divorce
by triple talaq (i.e., talaq –e –biddat). It also provide for payment of subsistence allowance and
custody of minor children.

 

The Indian Medical Council (Amendment) Second Ordinance, 2019 has been promulgated to
give continued effect to the work already done by the Board of Governors (BOG) as per the
provisions of earlier Ordinance. This Ordinance, inter alia, enables the Board of Governors
appointed in supersession of the Medical Council of India (MCI) to continue to exercise the
powers of MCI for a period of two years or till the Council is reconstituted, whichever is earlier so
as to ensure transparency, accountability and quality in the governance of medical education in
the country.

 

In pursuance of the Government’s objective of providing Ease of Doing Business to Law abiding
corporate while simultaneously strengthening the corporate governance and compliance
framework enshrined in the Companies Act, 2013, the Companies (Amendment) Second
Ordinance, 2019 has been promulgated with a view, to empower the Central Government to
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allow certain companies to have a different financial year instead of as determined by the
Tribunal. This Ordinance, inter alia, addresses the need to impose civil liability for technical and
procedural defaults of a minor nature and to plug the corporate governance and enforcement
frame work, through the following: (i) re-categorisation of 16 minor offences as civil defaults
which will de-clog special courts; (ii) transfer of certain routine functions such as permitting
conversion of a public company into a private company from NCLT to the Central Government;
(iii) making non-maintenance of registered office and non-reporting of commencement of
business as grounds for striking of from register of companies; and (iv) breach of ceiling on
Directorships being made a ground for disqualification; (vi) Enhancing the pecuniary jurisdiction
of Regional Director’s for compounding offences under the Companies Act with a view to
unburdening the NCLT of routine functions etc.

 

The Banning of Unregulated Deposit Schemes Ordinance, 2019 has been promulgated to have
a central legislation to tackle the menace of illicit deposits taking activities in the country.
Presently, non-banking entities are allowed to raise deposits from the public under the
provisions of various statutes enacted by the Central Government and State Governments.
However, the regulatory frame work for deposit taking activity in the country is not seamless.
Despite such diverse regulatory frame work, schemes and arrangements leading to
unauthorised collection of money and deposits fraudulently by inducing public to invest in
uncertain schemes promising high returns or other benefits are still operating in the society.

 

This Ordinance, therefore, ensures a comprehensive ban on unregulated deposit taking activity
and for its effective enforcement. It aims to prevent such unregulated deposit schemes or
arrangements at their inception and at the same time makes soliciting, inviting or accepting
deposits pursuant to an unregulated deposited scheme as a punishable offence. The said
Ordinance also seeks to put in place a mechanism by which the depositors can be repaid
without delay by attaching the assets of the defaulting establishments.

 

NNK/MD
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SLIPPING ON DEMOCRACY
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

© 2019 The Indian Express Ltd.
All Rights Reserved

Quraishi is former Chief Election Commissioner.

The Economist Intelligence Unit recently published its 11th report on the “State of Democracy in
the World in 2018” titled “Me Too? Political participation, protest and democracy”. The EIU has
over seven decades of experience in studying the spectrum of democracies in the world. The
index made news last year when India had slipped 10 straight positions, from 32 to 42, ranking
below Latvia and South Africa.

The survey ranks 165 independent countries based on five parameters — namely, electoral
process and pluralism, civil liberties, functioning of the government, political participation and
political culture. Based on a comprehensive survey containing 60 questions under five
categories, the index classifies countries into four types — Full Democracies, Flawed
Democracies, Hybrid Democracies and Authoritarian Regimes.

The countries range from Norway, scoring an almost perfect 9.87 out of 10, to North Korea at
167, scoring an abysmal 1.08 out of 10. Only 20 countries (4.5 per cent of the world population)
are full democracies, down from around 11 per cent at the start of this decade. Most of the shift
has taken place into flawed democracies, which constitute the largest group with 43 per cent of
the world’s population. A third of the world lives under authoritarian governments, the majority
being in China.

Nordic democracies continue to top the rankings year after year, with high political participation,
robust welfare state and progressive workers’ rights and environmental standards. The top five
are Norway, Iceland, Sweden, New Zealand and Denmark, while the bottom five are generally
war-ravaged nations with highly authoritarian regimes, namely Chad, Central African Republic,
Democratic Republic of Congo, Syria and North Korea.

Even though the voters are disillusioned with the political parties and “formal political
institutions”, voter turnout was on the rise in 2018, in expression of disillusionment. The culture
of protest is on the rise, with a number of demonstrations around the world for a plethora of
causes. The rise of social media has made public outreach quicker and easier, making lawful
assembly an increasing trend. Hence, the report concludes that citizens are “turning anger into
action”.

Quotas for women candidates have made parliaments more inclusive, pointing to the
instrumental importance of positive political discrimination. Japan introduced women’s quota
legislation in 2018. In the subcontinent, Nepal already tops South Asia in women’s
representation, with 33 per cent of the seats reserved for women in Parliament and a record 40
per cent of women in local bodies. Bangladesh has 14 per cent reserved seats and Pakistan
also reserves 17 per cent and 15 per cent in the Lower and Upper Houses respectively. It is time
the Indian Parliament also walks the talk on women’s representation. The NDA government,
which could pass a constitutional amendment for 10 per cent reservation for the economically
weak in three days, could have easily created a women’s quota in legislatures if there was
political will.
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Four out of five attributes of the Democracy Index either showed stagnation or improvement for
the whole world, except for “civil liberties”, which continues its decline since 2008, coming down
from 6.3 to 5.7. “Functioning of the government” remains at the bottom of the score card, with
hardly any improvement from a high of 5.0 since 2008.
Another concerning trend is that, as a whole, the score for perception of democracy as a sub-
attribute suffered its biggest fall in the index since 2010, indicating that people are losing faith in
the capability of democracy to deliver basic goods and utilities.

Among the SAARC countries, India (41) and Sri Lanka (71) are classified as flawed
democracies, followed by Bangladesh (88), Bhutan (94) and Nepal (97) which are hybrid
regimes, with Pakistan (112) and Afghanistan (143) being authoritarian. The Maldives is not
being ranked on the index. Sri Lanka registered the worst fall among all countries in South Asia,
with deteriorating civil liberties and functioning of the government in the wake of a constitutional
crisis in October last year.

India, which had reached its highest-ever position of 27 in 2014 (just two ranks away from
becoming a full democracy), slipped to 42 last year, registering the second largest fall in ranking
after Indonesia, which fell by 20 ranks to 68. Even though India has improved one rank to 41,
there has been no improvement in scores, which continued at 7.23 out of 10.

This is the worst ranking ever on the index for India. It is a mid-range country among flawed
democracies, with a high score of 9.17 in electoral process and pluralism but moderate record
not crossing 7.5 on the rest of the parameters. This confirms the paradox of India as the world’s
largest electoral wonder, but a flawed democracy.

What has adversely affected Indian rankings, according to the report last year, is the rise of
“conservative religious ideologies”. Vigilantism, violence, narrowing scope for dissent, threat to
minorities and marginalised groups has affected our ranking. Journalists are increasingly under
attack, with murders taking place in several areas. As a result of limited scope for fair reportage,
the Indian media is classified as only “partially free”, a fact also corroborated by the “Freedom in
the World Report, 2018”.

This year’s report maintains those concerns, and also warns of incumbents trying to further
consolidate power: “In India, the ruling (NDA) coalition has struggled to maintain its dominance
in state elections. To some extent, this is in fact a reflection of the strength of the country’s
democratic institutions, which has yielded upsets for the government, despite various coercive
tactics used by the ruling Bharatiya Janata Party (BJP) to consolidate power.”

(The writer is former Chief Election Commissioner)
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ANXIOUS IN ITANAGAR
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

© 2019 The Indian Express Ltd.
All Rights Reserved

Just as the furore over the Citizenship Amendment Bill ended after the legislation lapsed in
Parliament, a new round of protests has rocked Arunachal Pradesh. On Sunday, mobs angry
over a Joint High Powered Committee report on the claims of six non-tribal communities to the
Permanent Residence Certificate (PRC) attacked the deputy chief minister’s house and many
public buildings, including the office of the powerful All Arunachal Pradesh Students’ Union
(AAPSU) in Itanagar. Two persons were killed in police firing and scores injured. A rattled state
government has withdrawn the JHPC report and has promised protestors that the PRC claims
are now a closed chapter. The tense condition in the state capital and three Arunachal districts
bordering Assam may have forced the government’s response. But the PRC demand is an old
one and is likely to surface again.

There is a need to reflect on why matters concerning identity have become increasingly
combustible. The PRC is a necessary document for education and employment under the state
quota in Arunachal Pradesh and neighbouring states. The six communities which have been
excluded from the ambit of the PRC live in districts bordering Assam, possess landholdings etc
and claim that they have never been residents of Assam or any other state. In recent times,
even groups like the AAPSU had come around to the view that their claims for the PRC need a
sympathetic hearing, which may well be the reason why the mob targeted the AAPSU office in
Itanagar on Sunday. Clearly, not everyone agrees with this reasonable position. The protests,
reportedly, lacked leaders and were more uncontrollable because they were constituted of
people who had gathered spontaneously, not under the banner of a party or organisation. The
fear of shrinking opportunities and loss of control over resources seems to have fanned the mob
violence. This reaction could well be the fallout of the foregrounding of the identity question
following the introduction of the Citizenship Amendment Bill. The Bill, and the debate that
ensued, has pushed the region backwards, privileging the claims for a less inclusive polity.

Sunday’s unrest doesn’t augur well for the BJP, which holds office in Itanagar. The party, which
won 11 seats in the 60-member assembly in the 2014 assembly election but managed to cobble
together a majority by engineering defections from the Congress, is already seeing desertions
ahead of the polls. Its push to privilege the claims of non-Muslims for citizenship has turned the
region restive again. The BJP needs to acknowledge and respect the fact that the identity
question in the Northeast is complex, and calls on it to tread carefully.
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DECLARING 5 YEAR I-T RETURNS A MUST FOR POLL
CANDIDATES

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The Central government on Tuesday issued a notification making it mandatory for candidates to
declare total income as shown in their Income-Tax Returns (ITR) for the last five years, and that
of their spouses, dependents and the Hindu Undivided Family (HUF), as recommended by the
Election Commission.

The notification states that changes have been made to the Form-26 affidavit, which is
submitted with the nomination paper, in consultation with the Election Commission. From now
on, candidates will also have to provide their Permanent Account Number (PAN).

Details to be shared should also include the interest in or ownership of offshore assets, including
all deposits or investments in foreign banks and any other body or institution abroad, and details
of all assets and liabilities in foreign countries, held by the candidates, their spouses,
dependents and HUFs.

The Commission had suggested the changes following a recent meeting with the Central Board
of Direct Taxes (CBDT) on various issues, including the recommendation for making public the
income verification report of the candidates. After the ITR papers become part of the affidavit,
the information will be in the public domain.
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